
LEGAL FORMALITIES FOR STARTING A COMPANY IN INDIA 
 
 
Mode of Forming an Incorporated Company 
Any seven or more persons1, or where the company to be formed will be a 
private company2, any two or more persons, associated for any lawful purpose 
may, by subscribing their names to a memorandum of association and otherwise 
complying with the requirements of this Act in respect of registration, form an 
incorporated company, with or without limited liability.3 Such a company may be 
either be a company limited by shares4, a company limited by guarantee5 or an 
unlimited company.6 
 
Registration of Memorandum and Articles 
The Memorandum of the company, Articles of Association7, if any, and the 
agreement, if any, which the company proposes to enter into with any individual 
for appointment as its managing or whole-time director or manager, are to be 
presented for registration to the Registrar of the State in which the registered 
office of the company is stated by the memorandum to be situate.8 The 
memorandum is the company's charter. It states the company's name; the 
situation of its registered office; its share capital; the fact that liability is limited 
and, most importantly, the object for which the company has been formed. 

While selecting, in order of preference, at least one suitable name up to a 
maximum of six names, indicative of the main objects of the company, it must 
be ensured that the name does not resemble the name of any other already 
registered company and also does not violate the provisions of emblems and 
names (Prevention of Improper Use Act, 1950) by availing the services of 
checking name availability on the portal. After the name approval the applicant 
can apply for registration of the new company by filing the required forms (that is 
Form 1, 18 and 32) within 60 days of name approval.9  

                                                
1	  S	  3(1)(iv)	  Companies	  Act,	  1956	  defines	  Public	  Company.	  
2S	  3(1)(iii)	  defines	  Private	  Company.	  
3	  S	  12	  (1)	  
4	  A	  company	  having	  the	  liability	  of	  its	  members	  limited	  by	  the	  memorandum	  to	  the	  amount,	  if	  any,	  unpaid	  on	  the	  
shares	  respectively	  held	  by	  them	  
5	  A	  company	  having	  the	  liability	  of	  its	  members	  limited	  by	  the	  memorandum	  to	  such	  amount	  as	  the	  members	  may	  
respectively	  undertake	  by	  the	  memorandum	  to	  contribute	  to	  the	  assets	  of	  the	  company	  in	  the	  event	  of	  its	  being	  
wound	  up	  
6	  A	  company	  not	  having	  any	  limit	  on	  the	  liability	  of	  its	  members	  
7	  S	  26	  reads	  -‐	  There	  may	  in	  the	  case	  of	  a	  public	  company,	  limited	  by	  shares,	  and	  there	  shall	  in	  the	  case	  of	  an	  unlimited	  
company	  or	  a	  company	  limited	  by	  guarantee	  or	  a	  private	  company	  limited	  by	  shares,	  be	  registered	  with	  the	  
memorandum,	  articles	  of	  association	  signed	  by	  the	  subscribers	  of	  the	  memorandum,	  prescribing	  regulations	  for	  the	  
company.	  
8	  S	  33(1)	  
9 Declaration	  of	  compliance	  -‐	  Form-‐1	  
Notice	  of	  situation	  of	  registered	  office	  of	  the	  company	  -‐	  Form-‐18	  
Particulars	  of	  the	  Directors,	  Managers	  or	  Secretary	  -‐	  Form-‐32	  



Every director of a company is required to obtain a unique identification number 
called Director Identification Number (DIN) and a Digital Signature Certificate 
(DSC)10 from the Ministry of Corporate Affairs.  

A declaration, that all the requirements of the Act and the rules there under have 
been complied with in respect of registration, is to be filed with the Registrar. 
The same can be made by an advocate of the Supreme Court or of a High 
Court, an attorney or a pleader entitled to appear before a High Court, or a 
secretary, or a chartered accountant, in whole-time practice in India, who is 
engaged in the formation of a company, or by a person named in the articles as 
a director, manager or secretary of the company. The Registrar may accept 
such a declaration as sufficient evidence of such compliance.11 

Registration and its Effects 
When the requisite documents are presented for registration, the Registrar has to 
see whether they answer the requirements of the Act. If the Registrar is satisfied 
that all the requirements have been complied with by the company and that it is 
authorized to be registered under the Act, he shall retain and register the 
memorandum, the articles, if any, and the agreement if any.12 He thus registers 
and places the name of the company in the Registrar of Companies. 
On such registration of the memorandum of a company, the Registrar certifies 
under his hand that the company is incorporated and, in the case of a limited 
company, that the company is limited.13 
 
Certificate of Incorporation 
The company’s life commences from the date mentioned in the certificate of 
incorporation, and the date appearing on it is conclusive even if wrong. From the 
date of incorporation, such of the subscribers of the memorandum and other 
persons, as may from time to time be members of the company, shall be a body, 
capable forthwith of exercising all the functions of an incorporated company, 
along with such liability as to contribute to the assets of the company in case of 
winding up.14 
 
Conclusiveness of Certificate of Incorporation 
The certificate is conclusive evidence that all the requirements of the Act have 
been complied with in respect of registration and matters precedent and 
incidental thereto, and that the association is a company authorized to be 
registered and duly registered under the Act.15 In other words, the validity of the 
certificate cannot be disputed on any ground whatsoever.16 If a company is born, 

                                                
10	  Mandatory	  from	  16	  September	  2006,	  the	  person	  authorized	  to	  sign	  any	  document	  under	  the	  company	  law	  would	  
be	  required	  to	  obtain	  DSC	  to	  digitally	  sign	  the	  same.	  
11	  S	  33(2)	  
12	  S	  33(3)	  
13	  S	  34(1)	  	  
14	  S	  34(2)	  	  
15	  S	  35	  
16	  Moosa	  Goolam	  Ariff	  v	  Ebrahim	  Goolam	  Ariff,	  ILR	  (1913)	  40	  Cal	  1	  PC	  



the only method to get it extinguished is not by assailing its incorporation, but by 
resorting to the provisions of enactments, which provide for the winding up of 
companies.17 
 
Effect of Pre incorporation Contracts 
Sometimes contracts are made on behalf of the company even before it is duly 
incorporated. No such contract can bind the company because the company is a 
non-entity then and hence incapable of contracting.18 But this is subject to S 15 
of the Specific Relief Act, 1963 which provides that where the promoters of a 
company have made such a contract for the purposes of the company, and if the 
contract is warranted by the terms of incorporation, the company may adopt and 
enforce it. 

Certificate of Commencement of Business in case of a Public Company                       
Where a public company having a share capital has issued a prospectus inviting 
the public to subscribe for its shares, the company shall not commence any 
business or exercise any borrowing powers, unless shares held subject to the 
payment of the whole amount thereof in cash have been allotted to an amount 
not less in the whole than the minimum subscription; every director of the 
company has paid to the company, on each of the shares taken and for which he 
is liable to pay in cash, a proportion equal to the proportion payable on 
application and allotment on the shares offered for public subscription;  no money 
is, or may become, liable to be repaid to applicants for any shares or debentures 
which have been offered for public subscription by reason of any failure to apply 
for the shares or debentures to be dealt in on any recognized stock exchange; 
and a duly verified declaration has been filed with the Registrar by one of the 
directors or the secretary or, where the company has not appointed a secretary, 
a secretary in whole-time practice, in the prescribed form, that clauses the 
aforesaid have been complied with.19 

Where a public company having a share capital has not issued a prospectus, the 
company shall not commence any business or exercise any borrowing powers, 
unless there has been filed with the Registrar a statement in lieu of the 
prospectus apart from the aforesaid conditions.20 

Thus, a public limited company has to file a declaration in Form 20 and attach the 
statement in lieu of the prospectus (Schedule III) or file a declaration in Form 19 
and attach the prospectus (Schedule II) to it and obtain the Certificate of 
Commencement of Business.21 
  

                                                
17	  TV	  Krishna	  Reddy	  v	  Andhra	  Prabha	  (P)	  Ltd,	  AIR	  1960	  AP	  123	  
18	  CIT	  v	  City	  Mills	  Distributors	  (P)	  Ltd,	  (1996)	  2	  SCC	  375	  
19	  S	  149(1)	  
20	  S	  149(2)	  
21	  The	  Part	  IX	  Company	  is	  required	  to	  file	  Form	  37	  and	  Form	  39	  apart	  from	  filing	  Form	  1,	  18	  and	  32.	  The	  company	  is	  
required	  to	  file	  Form	  1	  first	  and	  then	  the	  company	  can	  file	  all	  the	  other	  Forms	  (18,	  32,	  37	  and	  39)	  simultaneously	  or	  
separately. 



When the above provisions have been complied with, the Registrar shall, certify 
that the company is entitled to commence business, and that certificate shall be 
conclusive evidence that the company is so entitled.22 No public company can 
commence any business or exercise any borrowing powers unless this certificate 
is obtained. Any contract made by a company before the date at which it is 
entitled to commence business shall be provisional only, and shall not be binding 
on the company until that date, and on that date it shall become binding.23 
 
Penalty for Contravention 

If any company commences business or exercises borrowing powers in 
contravention of the provisions above, every person who is responsible for the 
contravention shall, without prejudice to any other liability, be punishable with 
fine, which may extend to five thousand rupees for every day during which the 
contravention continues.  

Commencement of Business included in the ‘other objects’                                                        

The objects clause24 of a company, post Amendment Act of 1965, is divided into 
Main Objects clause i.e. main objects of the company and objects incidental and 
ancillary thereto, and Other Objects clause i.e. objects not mentioned in the main 
object clause. 

If a company wishes to start a business included in the ‘other objects’ clause, it 
shall have to obtain the authority of a special resolution of its shareholders. 
Similarly, when an existing company wants to commence any new business, 
which though included in its objects is not germane to the business, which it has 
been carrying on at the commencement of the Amendment Act, it shall have to 
obtain the authority of a special resolution.25 Where however a special resolution 
has not been passed, but the votes cast in favour of the resolution exceed the 
votes cast against it, the Central Government may, on an application by the 
Board of Directors, allow the company to commence such business.26 In both the 
cases, the resolution must be filed with the Registrar a declaration by the 
secretary or a director that the requirements as to the resolution ahs been 
complied with.27 

 

                                                
22	  S	  149	  (3)	  
23	  S	  149	  (4)	  
24	  S	  13	  
25	  S	  149	  (2-‐A)	  
26	  S	  149	  (2-‐B)	  
27	  S	  149	  (2-‐A)(ii)	  


